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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

RECEIVED

In the Matter of )
) File No. NSD-L-00-171 0CT 25 2000
Ma.r}'lland Public Service Commission ) LUERAL COMMUNICATIONS GOMMISDER
Petition for Delegated Authority to ) APFICE OF THE SECRETARY
Implement Number Conservation ) CC Docket No. 96-98
Measures )
COMMENTS OF

STARPOWER COMMUNICATIONS, LL.C

Starpower Communications, LLC (“Starpower’”) by undersigned counsel and pursuant to the
Common Carrier Bureau’s September 25, 2000 Public Notice,' submits its Comments in the above-
captioned proceeding.

I. Introduction

As a provider of telecommunications services in the State of Maryland, Starpower is well
aware of the problems caused by number exhaust. Starpower is dependent upon access to numbering
resources both to initiate and expand its services offerings. Starpower’s ability to compete
effectively for new customers, and to continue to serve the needs of existing customers in an efficient
and cost effective manner, 1s wholly dependent upon its ability to obtain non-discriminatory and
timely access to numbering resources. As a result, Starpower is acutely aware of the effects of the

number shortages now being experienced in Maryland.

1 .
Common Carrier Bureau Seeks Comment on the Maryland Public Service Commission Petition Jor

Delegated Authority to Implement Number Conservation Measures, NSD File No. L-00-1 71, Public Notice, DA 00-
2176 (rel. Sept. 25, 2000) (*“Petition”).



Starpower supports the efforts of the Maryland Public Service Commission (“PSC”) to
address the problem of number exhaust. Starpower expects that the Federal Communications
Commission (“FCC”) will grant additional delegated authority to the PSC that is consistent with its
prior orders issued in response to petitions filed by numerous other state commissions.” While
Starpower does not support every aspect of the FCC’s prior orders, Starpower will not repeat past
arguments in this filing. Instead, Starpower will focus on issues related to the implementation of
number conservation measures by state commissions that have received delegated authority and
suggest that the FCC tailor any grant of authority it provides to the PSC to address some of the issues
that have already arisen in other states. Further, Starpower requests that the FCC require that the
PSC’s pooling trial conform to the national framework set out in the FCC’s Numbering Order. In
addition, Starpower requests that the FCC direct the PSC to reserve a pool of NXX codes for
facilities-based providers. Starpower recommends that the FCC deny: (1) the PSC’s request to
maintain rationing procedures for six months following the implementation of area code relief; (2)
the PSC’s request to establish fill rates for carriers, and; (3) other requests for authority that have

either been already granted to the state commissions or superceded due to implementation at the

national level.

2 See, e. g., Connecticut Dept. of Pub. Util. Control Petition for Delegation of Additional Authority to
Implement Area Code Conservation Measures, CC Docket No. 96-98 (rel. Nov. 30, 1999); New Hampshire Pub.
Utils. Comm 'n Petition for Additional Delegated Authority to Implement Number Optimization Measures, CC
Docket No. 96-98 (rel. Nov. 30, 1999); Petition of the Ohio Pub. Utils. Comm ’'n for Delegation of Additional
Authority to Implement Number Conservation Measures (rel. Nov. 30, 1999); Petition of the Pub. Util. Comm’n of
Texas for Expedited Decision for Authority to Implement Number Conservation, CC Docket No. 96-98 (rel. Nov.
30, 1999); Petition of the Pub. Service Comm 'n of Wisconsin for Delegation of Additional Number Conservation
Measures (rel. Nov. 30, 1999); California Pub. Utils. Comm’n Petition for Delegation of Additional Authority
Pertaining to Area Code Relief, CC Docket No. 96-98, FCC 99-248 (rel. Sept. 15, 1999) (“California Delegation
Order™); Florida Pub. Service Comm'n Petition to Federal Communications Comm 'n for Expedited Decision for
Grant of Authority to Implement Number Conservation Measures, CC Docket No. 96-98, FCC 99-249 (rel. Sept.
15, 1999); Massachusetts Dept. of Telecom. and Energy’s Petition for Waiver of Section 52.19, CC Docket No. 96-
98, FCC 99-246 (rel. Sept. 15, 1999); New York State Dept. of Pub, Service Petition for Additional Delegated
Authority to Implement Number Conservation Measures, CC Docket No. 96-98, FCC 99-247 (rel. Sept. 15, 1999);
Maine Pub. Utils. Comm’n Petition for Additional Delegated Authority to Implement Number Conservation, CC
Docket No. 96-98, FCC 99-260 (rel. Sept. 28, 1999).
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II. The FCC Should Clarify the Delegated Authority that State Commission’s Possess in
Expanding Pooling Trials

While the FCC has granted numerous state commissions the authority to engage in thousands
block number pooling, Starpower requests that the FCC clarify its delegation of authority in the
expansion of pooling trials. In granting various state commissions authority to engage in thousands
block number pooling trials, the FCC has also made clear that only after full implementation in one
MSA may state commissions expand the trial to additional MSAs. Carriers must engage in various
time consuming tasks in order to prepare for a number pooling trial. For carriers operating in
multiple states that are also implementing number pooling trials, carriers must commit valuable
resources to such efforts. The industry must be able to take all the necessary steps that are required
for such implementation. It is impossible to predict the complications that will arise in each MSA
as well as to forecast the demand for ported numbers. Some state commissions have interpreted the
FCC’s delegation of authority to mean that so long as a number pooling trial has been initiated in
a certain MSA, they may then expand the trial into another MSA before fully implementing the
number pooling trial in the original MSA. Given the uncertainties of the pooling process, state
commission must allow carriers time to prepare for number pooling and implement trials one MSA
at a time.

Starpower requests that if the FCC grants the PSC authority to implement number pooling
trials then the FCC should require that the trial follow the national framework set out in the FCC’s
Numbering Order. Since implementation of nationwide number pooling should occur within the
next year, it would be a waste of time and money for carriers to have to transition from a pooling trial
on the state level that is inconsistent with national standards.

Starpower further requests that the FCC direct the state commissions to reserve a pool of

initial NXX codes for facilities-based providers, that is, carriers that actually construct their networks
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as opposed to those that purchased unbundled network elements (“UNEs”). Carriers that engage in
the construction of their own networks cannot use codes as quickly as those that rely on UNEs to
provide service. The FCC’s new rules governing the distribution of numbering resources require
carriers to verify their need for numbering resources in order to obtain initial numbering codes.’
Carriers receive initial codes if the carrier is able to provide service within sixty (60) days of
activating the numbering resources. Carriers that provide service through UNEs need only to enter
into an interconnection agreement with a facilities-based provider to be in the position to request
codes. However, carriers that build their own networks must purchase and install all of the
equipment necessary to provide telecommunications services. Installing facilities also requires that
constructing carriers obtain the necessary rights-of-way permits and other time-consuming tasks that
are unique to companies engaged in the building out of their own network. Thus, such carriers are
at a distinct disadvantage in obtaining initial numbering codes based on the new rules adopted by
the FCC. In order to continue to encourage companies to install their own facilities, it is necessary
for the FCC to assure such carriers that they will have timely access to numbering resources when
they are in the position to request NXX codes.

III. The FCC Should Not Allow the Maryland Public Service Commission to Ration
Numbers for Six Months Following the Implementation of Area Code Relief

The PSC requests that the Commission allow it to maintain rationing procedures for a period
of six months following the implementation of area code relief. However, the FCC rules require that
if the PSC were to implement an area code overlay, codes from the overlay must be assigned on a

“first-come, first-serve, basis.””* In order to grant the PSC authority to engage in rationing, the FCC

? See Numbering Resource Optimization, Report and Order and Further Notice of Proposed Rulemaking
(“Numbering Order ™), 15 FCC Red 7574 (2000), at 4 239.

4 . . . .
47 C.F.R. § 52.19(c)(1); see also id. at § 52.19(a) (limiting the authority of state commissions to various
forms of area code relief which does not include rationing of numbering resources).
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would have to waive its rules that prevent state commissions from rationing numbering resources.
While the FCC has done so in limited circumstances, the FCC has only allowed it when a state
commission has demonstrated that “extenuating and unique” circumstances warrant deviation.’ The
PSC’s Petition does not address the fact that granting it such authority would require waiver of FCC
rules and does not present any argument as to what “extenuating and unique” circumstances would
Justify waiver. As aresult, the FCC must deny the PSC’s request for rationing numbering resources
following the implementation of area code relief.

Aside from the fact that the PSC did not make the requisite showing of “extenuating and
unique’ circumstances that would justify waiver of the FCC’s rules, it is unclear whether rationing
is needed due to the FCC’s adoption of new rules governing the distribution of numbering
resources.® Under the new rules adopted by the FCC, carriers must verify their need in order to
obtain both initial and growth numbering codes. Carriers receive initial codes if the carrier is able
to provide service within sixty (60) days of activating the numbering resources. Growth codes are
distributed to carriers that have no more than a six-month supply of numbering codes.” The
Commission further determined that carriers should receive numbering resources on a “first-come,
first-served basis.”® Thus, carriers receiving numbering resources are subject to a regime that
requires an extensive demonstration of need. To further restrict the ability of carriers to obtain

numbering resources through the use of rationing procedures threatens to severely restrict the ability

> See, e.g., California Delegation Order, at 9 38.
6 See Numbering Order, at 19 88-91.
7 See 47 C.F.R. § 52.15 (2000).

8 See Numbering Order, at § 92.



of both new market entrants and other competitive providers to provide innovative services and to
respond to the demands of the marketplace.

IV.  The FCC Should Deny the Maryland Public Service Commission’s Request to Establish
Fill Rates

The PSC has requested authority to establish fill rates that must be met, even if the area code
is not in jeopardy, before a carrier may acquire a growth NXX code in a rate center where it already
has a code.” While it may appear relatively harmless in individual cases to delegate numbering
authority to state commissions that are more familiar with local circumstances, the overall effect of
these delegations is to create up to 50 different sets of rules that a carrier like Starpower must comply
with. Furthermore, the FCC has already determined that number code allocation standards should
be governed by national rule and has sought comment on the appropriate utilization level.'® As set
out in the FCC’s Numbering Order, the FCC will establish a national utilization threshold for non-
pooling carriers by January 1, 2001."" Rather than delegate authority to the PSC now which will be
preempted in the near future, the FCC should deny the PSC’s request.

V. The FCC Should Deny the Maryland Public Service Commission’s Requests for
Authority that it Already has been Granted

The PSC has requested a number forms of authority that the FCC has already delegated to
the states or implemented on the national level. The PSC’s petition asks for authority to order
mandatory number utilization and forecast reporting by all carriers in order to monitor usage and to

enforce standards.'? However, in the Numbering Order, the FCC established number utilization and

¥ See Petition, at 4.
10 See Numbering Order, at § 115.

1 See id. (stating that the FCC would establish a national utilization threshold for non-pooling carriers by
January 1, 2001).

12 See Petition, at 4.



forecast reporting requirements, the FCC also superceded previous grants of delegated authority to
state commissions to collect such data, and allowed state commissions access to the data collected
at the national level.”® Thus, the FCC should reject the PSC’s request for such authority.

The PSC has also requested authority to investigate whether code holders have activated
NXXs assigned to them within the relevant time frames and for the authority to engage in number
reclamation activities."* In the FCC’s Numbering Order, the FCC granted state commissions the
ability to engage in number reclamation activities.'”> To the extent that the PSC is requesting
authority beyond that granted to state commissions in the Numbering Order, the FCC should reject
the PSC’s request as the PSC has not made an adequate showing of why it needs additional authority.
Otherwise, the FCC should reject the request as the PSC already possesses the requisite authority to
engage in number reclamation.

Starpower recommends that the FCC direct the PSC to confer with other state commissions
in adopting number reclamation rules. Similar to the discussion concerning fill rates, carriers are
facing different rules concerning number reclamation in each separate jurisdiction. The FCC has
provided the states with no uniform guidelines in implementing number resource reclamation, only
the directive that state commissions allow carriers “opportunity to explain” their failure to activate
central office codes within the requisite time frame.'® As aresult, Starpower must now monitor state
regulatory efforts to adopt guidelines in reclaiming number resources. Where given the opportunity,

Starpower will participate in state proceedings that consider number reclamation guidelines in the

13 See Numbering Order, at 9 40, 76.
See Petition, at 5-6.
15 See Numbering Order, at Y 237-241.

16 See id. at 4 239.



hopes of establishing some kind of uniformity in the process and ensuring that the proposed
procedures conform with federal law.'” This, in itself; is a costly process with no guaranteed results.
However, many states simply adopt policies without any input from the industry and without regard
to what other jurisdictions may do, thus increasing both the cost and complexity of regulatory
compliance.

Finally, the PSC requests that the FCC grant it authority to order sequential number

t.'" The Numbering Order already requires carriers to assign numbers sequentially except

assignmen
in limited circumstances."” Thus, there is no need for the FCC to grant the PSC such authority.
VI.  Conclusion

For the reasons detailed in its prior filings in regard to various state petitions seeking
additional delegated numbering authority, Starpower respectfully asks that the FCC implement
number pooling at the national level. Since the FCC has already granted a number of requests by
other state commissions, Starpower requests that the Commission focus on certain implementation
issues that have caused carriers problems in other states. Thus, the Commission should clearly limit
the authority to fu/ly implement a number pooling trial in a particular MSA before expanding to a
separate MSA. Additionally, the FCC should direct the PSC to reserve a pool of numbering
resources for carriers that actually construct their own networks. Further, the Commission should

deny the PSC’s request to maintain rationing procedures for six months following area code relief

and should reject the PSC’s request to establish fill rates. Finally, the FCC should deny the PSC’s

17 Recently, the New York Public Service Commission proposed guidelines for number reclamation
procedures and solicited industry comment. It is unclear whether other state commissions will solicit comment from
the industry or even attempt to adopt uniform guidelines for reclamation procedures.

1 See Petition, at 6.

¥ See Numbering Order, at Y 244-246.



request for authority that has either already been granted to the state commission or superceded at
the national level. This includes the request to require the submission of number utilization and
forecast reports, number reclamation authority and sequential number assignment. In terms of

number reclamation, Starpower asks that the FCC encourage state commissions to adopt uniform

rules.
Respectfully submitted,
Joseph Kahl Russell M. Blau
Starpower Communications, LLC Ronald W. Del Sesto, Jr
105 Carnegie Center Swidler Berlin Shereff Friedman, LLP
Princeton, NJ 08540 3000 K Street, N.W., Suite 300
(609) 734-7502 (Tel.) Washington, DC 20007
(609) 734-6167 (Fax) (202) 424-7500 (Tel.)

(202) 424-7645 (Fax)

Dated: October 25, 2000
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